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UNITED STATES DISTRICT CCURT
EASTERN TISTRICT OF NEW YORK

UNITED STATES CF AMERICA NOTICE OF INTENT TO SEEK THE

DEATH PENALTY
01 CR 1367(5-3) (RJID}

- against -

MARTIN ACUILAR,
also known as "Sassy,”

Defendant,

Pursuant t¢ the requirements of 16 C.S.C. § 3583 (a) and
21 U.8.C. § 848(h), the United States hereby gives notice that it
believes that the circumstances of this c¢ase are such thar, in
the event that che defendant MARTIN AGUILAR, 2lso known as
“Sassy,” is convicted of one or more of the capital orffenses
relating to the death of victim Jose Fernandez. alsoc known as
“"Tris,” a sentence of death is Justified and that the United
States will seek the death penalty.. Specifically, the United
States will seek a sentence of death for Count One of the Thiqd
Superseding Indictment (the "Indictment'), which charges
conspiracy te commit murder in consideration for the receipt of,
ard as consideration for s promise and agreement to pay something
of pecuniary vaiue, in violation of 18 U.5.C. § 1358; Count Two
¢f the Indictment, which charges murder in consideration fo;fthe

receipt of, and as consideration for a promisg ‘and agreement to’
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pay something of pecuniary value, in violation of 18 U.S§.C. §
19%8; and Count Three of the Indictment, which charges murder
while engaging in a narcotics offense in violation of 21 U.§.C. §

B4B{e) (1) (A).

Muxder of Jose Fernandez
(Counts One and Twe)

Fursuant to 18 U.S5.C. § 3591(a)(2). the United States
will rely on the following preliminary factors to establish the
defendant’'s eligibility for the death penalty as toc Counts One
and Two of the Indictment:

1. Intentional Killing. The defendant intentionally
killed the victim. 18 U.S.C. § 3881(a)(2)(A).

2. Intentional Infliction of Seriocus Bodily Injury
That Resulted in Death. The defendant intentionally inflicted
serious bodily injury that resulted in the death of the v.ctim.
18 U.8.C. § 3591(a} (2)(B).

3.  Intentional Participation in an Act Which Caused
Death. The defendant intentionally participated in an act,
contemplating that the life of a person would be taken or -
intending that lethal force would be used in connection with a
person, other than one of the participants in the offense, and
the victim died as a direct result of the act. 18 U.S.C. §

3591(a) (2) (C),
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4. Intenticenal Engagement in an Act of Vio.ence Which

Created a Grave Risk of Death. The defendant intentiorally and
epecifically engaged in an act of viclence, knowing that the act
created a grave risk ¢f death to a person, other than one cf taze
participants in the offense, such that participaticn in the act
constituted a reckless disregard for human life and the victuim

died as & direct resgult of the act. 1E U.8.C. § 3591(al){2) (D).

Pursuant to 18 U.S5.C. §§ 38583(a)(2) and 3592(¢), the
United States will rely on the following statutory aggravating
facvors as justifying s sentence of death as to Counts One and
T™ws of the Indictmment:

1. Heinous, Cruel, or Depraved Manner of Committing
Offense. The deferdant committed the killing of Jose Fernandesz,
8lso known as “Tris,” in an especially heinous, cruel. or
depraved manner in that it involved torture or serious physical
abuse to Jose Ferrandez, also known as “Tris.” 18 U.S.C. §
35%2tey 16y,

2. Pecuniary Gain. The deferdant comnitted the
killing of Joue Fexnandez, also known as “Tris," as consideration
for the receipt. or in the expectation of the receipr. of

anything of pecuniary valuwe, 18 U.8.C. § 3592(c)(5).
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3. Substantial Planning and Premeditation. The

defendant comnitted the killing of Jose Fernandez, also known as

“Tris," after substantial plannihg and premeditation to cause the

death of Jose Fernandez, also known as “Tris.* 18 U.§5.C. §

3592 (c) (9).

In addition to the statutory aggravating factors set

{orth above, the Unitved States will rely on the following non-

statutory aggravating factors to justify a sentence of death as

! to Counts One and Two, pursuant to 18 U.S.C. § 3593 (a)(2):

c 1. Future Dangerousness of the Defendant. The

defendant is likely to commit criminal acte in the furture which

i would be a continuing and serious threat to the lives and safety

of other persons, including, but not limited to, inmates and

| correctional officers in an institutional correcticnal setting.

this Notice, and, in addition thereto, has committed and

s The defendant has comnitted the acts alleged in the offenses

charged in the Indictment, including the capital cffenses, and in

the statutory and non-statutory aggravating factors contained in

exhibiced acts and characteristics including but not limited - to

|
| the followinhg:
i

Low renagiiiggt;vg potential - The defendant has

| . demenstrated a low potencial for rehabjilitation as
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criminal activities, including but pot iimited to

| drug tratiicking, possession of deadly weapons,

i threats of violence and acts of viclence both

| inside and outside of institutional correctional

settings, threats of violence and acts of violence

i in which the Qefendant took par: and promoted

‘ through hic association with oxganizations that

engaged in violence, cbstructieon of justice. and

w aleo including but not limited to all of the

offenses, including the capital offenses, charged

in the Indictment.

i 2. Lack of Remorse - During and af-er the cormmiscsion

| of the offenses charged in the Indictment, the defendant, through

! his acticrs and statements, demonstrated 2 lack of remorse over

| his participaticn in the cffenses.

3, Victim Impact Evidence. As raflected by the

personal characteristics of the viectim, Jose Fexnandez, also

r kanown as "Tris,” as an individual human being and the impact qf

1 the offense on the vietim and the victim’s family, the defendant

caused loss, injury, and harm to the victim and the victim’s-

family, gee Payne v, Tennessee, 501 U.§., 808, B25-827 (1591),

‘ including, but not limited to. the following:

| o (a) Characteristics of victim, The defendant caused

| the death of Jouse Fernandez, also known as “Tris,” a 27-year-old

T
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man who enjoyed a strong velationship wicth his family, including
his mother, his sisteyr, his brother and his children.

(b} Impact of the offense on the family of the victim.
fhe victim's family has suffered severe and irreparable harm.
Jose Fernandez, also known as “Tris,” provided emotional support
to his entire family and financial support to his immediate

family, including, most significantly. his children.

X of oo exnan
(Count Three)

Pursuant to 21 U.8.C. §§ 849(h) and 248(n) (1), the
United States will rely on the following preliminary factors to
establish the defendant’'s eligibility for the death penalty as to
Count Three of the Indictment:

1. Inctentional Killing. The defendant intentionally
killad the victim. 21 U.8.C. § 848(n){1)(A.

2. Intentional Infliction of Serious Bodily fnjur&
Which Resulted in Death. The defendant intentionally inﬁlictgd

serious bodily injury which resulted in the death of the vicrim.

¢l U.s.C. § 848(n) (1) (B),

3. Intentional Engagement in Conduct With the Intent
to Kill Which Resulted in Death. The dafendant intenticnally

engaged in conduct intending that the victim be killed or that

DAy
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lethal force be empioyed against the victim, which resulted in
the death o the victim. 21 U.5.C. § 848(n) (1) (C).

4. Intentional Engagement in Conduct Creating a Grave
Risk of Death Which Resulted in Death. The defendant
intentionally engaged in conduct which the defendant knew would
Craate a grave risk of death to & person, other cthan ona of the
participants in the offense, and which resulted in the death of

the victim. 21 U.S.C. § Bé4Bin) (1) (D).

Pursuvant to 21 U.S.C. §§ 848(h) and 8¢B(n), the United
States will rely on the following statutory aggravating factoers
as justifying a sentence of death as to Count Three of the
Indictment:

1. Pecuniary Gain. The defendant committed the
killing of Jose Fernandez, also known as “Tris,“ as consideration
for the receipt, or in the expectation of the receipt, of
anything of pecuniary value. 21 U.S.C. § 848(n) (7).

2. Substantial Planning and Fremeditation. The
defendanr comritted the killing of Jose Fernandez, alsc kncwn as

“Pris, ” after substantial planning and premeditatics. 21 US.C.
§ 848(n)(8).



11702200084 1728

~i532362?696 2 1582¢2T4b§9

\O. BZ 2834 14:82 FR TO 91212962983¢€ r.uz

;The defendant has commxtted the acts alleged in the offen

3. Heinous, Cruel, or Depraved Manner of Committing
Offense. The defendant committed the killing ¢f Jose Fernandez,
also known as “Tris,” in sn especially heinous, cruel, or
depraved manneyr in that it involved torture or sericus physical
abuse to Jose Fernandez, also known ae “Tris.” 21 U.8.C. §

848 (n) (12).

In additien te the statutory aggravating factors set
forth above, the United States will rely on the £cllowing non-
statutoxy aggravating factors to justify a sentence of Zeath as
to Count Three of the Indictment, pursuant teo 21 U.S.C. § 848(h}:

1. Nature of the Offense. The daefendant killed Jose
Fernandez, also known as "Tris,” while engaged in an offense
punishable under 21 U.5.C. § 841(b) (1) (A), to wit, conspiracy to.
distribute and possess with intent to distribute five kilograms
or more of a substance containing cocaine, a Schedule II
cortrollied substance, and fifty grams or more of a substance
containing cocaine base, a Schedule II controlled substance.

2. Future Dangerousness cf the Defendant. fThe
defendant is likely to commit criminal acts in the future which
would be a continuing and serious threat to the lives and safety
ot other persoms, inciuding, bpt not limited to, inmates and

correctional cfficers in an institutional correctional setting.
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charged in the Indictment, including the capital offenses, and in

the statutory and non-sratutory aggravating facctors contained in

this Notice. and, in addition thereto, has comnitted and

exhibited acts and cnaracteristics including but not limited to

the following:

3.

Low _vehabilirative potencial - The defendant nhas
demonstrated a low potential for rehabilitation as
evidenced by his longstanding involvement n
criminal activitiesg, including but not limited to
drug trafficking, possession of deadly weapons,
threats ¢f vivolence and scts of violence both
inside and outeide of insvitutional correctional
settings, threats of violence and acts of violence
in which the defendant took part angd promoted
tarcugh his association with organizations chat
engaged in violence, obstruction of justice., and
algo including but not limited to all of the '
offensee, including the capital cffenses, charged\
in the Indictment.

Lack of Remorse - During and after the commiksien

of the offenses charged in the Indictment, the defendant, through

his actiong and nis statements, demonstrated a lack cf remorse

over nis participation in the offenses.

Pio
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d. victim Impact Evidence. As veflected by the
personal characteristics of the viectim, Jose Yernandez, also
known as “Tris,” as an individual human being aad the impact of
the offense on the victim and the victim’'s family, che defendant
caused loss, injury, and harm t¢ the victim and the victim's
femily, see Paypne v, Tenneggee, S01 U.S. 808, 825-827 (1991},
including, but not limited teo, the following:

(a) Characteristics of victim. The defendant caused
the death ci Jose Fernandez, 3lso known as “Tris,” a 27-year-old
man whc enjoyed s sctrong velationship with his family, insluding
his mother, his sister, his brother and his children.

(b) Impact of the offense on the family of the victim,
The victim’'s family nas suffered severe and irrepazable narm.
Jose Fernandez, alse known as “Tris,* provided emotional support
to his entire family, and financial support to his irmediace

family. including, most significantly, his children.
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The Goveranment further gives notice that in support of
imposition cf the death penalty on Counts One, Two and Three, 1t
intends to rely upon all the evidence admitted by the Court a:
the guilt phase of the trial and the cffenses of conviction as
described in the Indictment as they relate t¢ the background and
character of the defendan;, his mmoral culpabil:ty, apnd the nature
and circumstances of the offerises charged in the Indictment.
Dated. May 14. 2004

Brooklyn, New Yark

Respactfully submitted,

e A2 %«Aw/

ROSLYNN R. MAUSKOPF
UNITED STATES &TTORNEY

ce:  lLouls Freeman, Esq.
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