
DECLARATION OF MATTHEW RUBENSTEIN REGARDING  
THE PREVALENCE OF TRIAL COURTS INSTRUCTING JURORS OF THE 

CONSEQUENCE OF A NON-UNANIMOUS VOTE ON THE  
ULTIMATE ISSUE OF LIFE IMPRISONMENT WITHOUT RELEASE OR DEATH 

 
1. I serve as the Director of the Capital Resource Counsel (CRC) project. The Capital 

Resource Counsel and the Federal Death Penalty Resource Counsel (FDPRC) projects comprise 

the Federal Capital Trial Project (or “Trial Project”).1 Established in early 1992, a core function of 

the Trial Project is to provide consultation, training, and assistance to counsel and courts to 

improve the quality of representation and the cost-effectiveness of defense services in federal 

capital prosecution cases.2 I joined the Trial Project in 2010 as a Capital Resource Counsel and 

became the Director of the Capital Resource Counsel (CRC) project in 2015. The Trial Project is 

funded and administered by the Defender Services Office of the Administrative Office of the 

United States Courts. 

 
1 The Trial Project assigns a CRC or FDPRC attorney to work with the defense team in every 
federal capital eligible case as a “resource counsel.” In their role as resource counsel, the CRC 
attorneys (full-time salaried federal defender staff) and FDPRC attorneys (part-time contractors) 
are not counsel of record; rather, they provide advice, assistance, and helpful information and 
resources to the defense team. In addition to their work as resource counsel, the CRC attorneys 
often serve as death-qualified “learned” counsel as part of their Project responsibilities; and the 
FDPRC attorneys are often appointed to serve as “learned” counsel as CJA counsel outside their 
role with the Project. 
2 The work of the Trial Project is described in a report prepared by the Subcommittee on Federal 
Death Penalty Cases, Committee on Defender Services, Judicial Conference of the United States, 
Federal Death Penalty Cases: Recommendations Concerning the Cost and Quality of Defense 
Representation (May 1998), at 28 – 30, 
http://www.uscourts.gov/sites/default/files/original_spencer_report.pdf [Perma.cc archive: 
https://perma.cc/SU25-GWMV]. The Subcommittee report “urges the judiciary and counsel to 
maximize the benefits of the Federal Death Penalty Resource Counsel Project . . . , which has 
become essential to the delivery of high quality, cost-effective representation in death penalty 
cases . . . .” Id. at 50.  

An update to the Report states: “Many judges and defense counsel spoke with appreciation 
and admiration about the work of Resource Counsel. Judges emphasized their assistance in 
recruiting and recommending counsel for appointments and their availability to consult on matters 
relating to the defense, including case budgeting. Defense counsel found their knowledge, national 
perspective, and case-specific assistance invaluable.” Report to the Committee on Defender 
Services, Judicial Conference of the United States, Update on the Cost and Quality of Defense 
Representation in Federal Death Penalty Cases (September 2010) at 63.  
https://www.uscourts.gov/sites/default/files/fdpc2010.pdf [Perma.cc archive: 
https://perma.cc/LPH6-K8QB]. 



2. My responsibilities as the Director of the Capital Resource Counsel Project include the 

monitoring of all federal capital prosecutions throughout the United States to assist in the delivery 

of adequate defense services to indigent capital defendants in such cases. This effort includes 

overseeing the collection of data on the initiation and prosecution of federal capital cases.3 

3. Since 2010, the majority of District Courts have instructed the capital sentencing jury 

of the consequences of a nonunanimous vote for life imprisonment without release or death 

because this emphasizes the individual responsibility of each juror to make this decision and 

ensures each was fully informed of the consequences of his or her actions. 

[T]he verdict form included a so-called “third option” if the jury was not 
unanimous, [and] the district court's comments (and the verdict form itself) also 
made clear to the jury that, if it could not reach a unanimous decision on the 
appropriate punishment, Candelario would be sentenced to life imprisonment. 
These instructions are not erroneous; the district court is permitted, though not 
required, to instruct the jury as to the consequences of its decision. See Jones, 527 
U.S. at 383, Tsarnaev, 968 F.3d at 92-93. 

United States v. Candelario-Santana, 977 F.3d 146, 159 (1st Cir. 2020); see also, United States v. 

Sampson, 335 F. Supp. 2d 166, 240 (D. Mass. 2004). 

4. In my review of the thirty-four (34) federal capital trials that proceeded to a jury 

sentencing since 2010, the Court instructed the jurors that the consequence of a non-unanimous 

vote on the ultimate issue of life or death was the imposition of a sentence of life imprisonment 

without release in twenty-seven (27) of these trials (79% of the trials).4 5 

5. In the twenty-seven (27) trials in which the instruction was given, eight trials (8) 

resulted in one or more unanimous death sentences (30% of the trials resulted in one or more 

sentences of death).6 This data establishes that fears about giving a jury “‘an open invitation to . . 

 
3 In order to carry out the duties entrusted to me, I rely on the data gathered by Kevin McNally 
who served as Resource Counsel with FDPRC since the inception of the Trial Project in January 
1992, served as the Director of FDPRC between 2007 and 2018, and continued overseeing the 
collection of data on the initiation and prosecution of federal capital cases until 2024 when I took 
over this responsibility. 
4 The list of these twenty-seven (27) trials is attached as Exhibit A. Extracts of relevant language 
from the jury instructions and verdict forms is attached as Exhibit B. 
5 A total of forty-one (41) defendants were tried during this period (five (5) of these thirty-four 
(34) trials involved one or more co-defendants). 
6  The trials in which the consequences of non-unanimity instruction was given that resulted in one 
or more death sentences included: (1) United States v. Azibo Aquart, No. 3:06-CR-00160-SRU (D. 



 - 3 - 

. avoid its responsibility and to disagree,’” Jones, 527 U.S. at 384 (quoting Justus v. Virginia, 266 

S.E.2d 87, 92-93 (Va. 1980)), are unfounded. 

6. Furthermore, in the seven (7) trials in which the Court did not instruct the jurors of the 

consequence of a non-unanimous vote on the ultimate issue of life or death, the jury sentenced 

every defendant except one to death (eight (8) of the nine (9) defendants; 89% of the sentences 

were for death).7 

 I declare under penalty of perjury under the laws of the United States of America, 28 U.S.C. 

§1746, that the foregoing is true and correct. Executed this 24th day of June 2024. 

 
 /s/ Matthew Rubenstein  
 Matthew Rubenstein 

 

 
Conn. 2011), (2) United States v. Kaboni Savage, et al., No. 2:04-cr-00269-MAK (E.D. Pa. 2012), 
(3) United States v. Thomas Sanders, No. 1:10-cr-00351-DDD-JDK (W.D. La. 2014), (4) United 
States v. Wesley Coonce, et al., No. 6:10-cr-03029-GAF (W.D. Mo. 2014), (5) United States v. 
Dylann Storm Roof, No. 2:15-cr-00472 (D.S.C. 2016), (6) United States v. Gary Lee Sampson, 
No. 1:01-cr-10384-LTS (D. Mass. 2016), (7) United States v. Brandon Council, No. 4:17-cr-
00866-RBH (D.S.C. 2019), and (8) United States v. Robert Bowers, No. 2:18-cr-00292-RJC (W.D. 
Pa. 2023). 
7 The defendants sentenced to death included: (1) United States v. Alejandro Umana, No. 3:08-cr-
00134-RJC (W.D.N.C. 2010), (2 & 3) United States v. Mark Snarr & Edgar Garcia, No. 1:09-cr-
00015-MAC-KFG (E.D. Tex. 2010), (4) United States v. Ronell Wilson, No. 1:04-cr-01016-NGG 
(E.D.N.Y. 2013), (5) United States v. Jorge Torrez, No. 1:11-cr-00115-LO (E.D. Va. 2014), (6) 
United States v. Dzhokhar Tsarnaev (D. Mass. 2015), and (7 & 8) United States v. Christopher 
Cramer & Ricky Fackrell, No. 1:16-cr-00026-MAC-ZJH (E.D. Tex. 2018). The one life sentence 
was returned in United States v. Vincent Basciano, No. 1:05-cr-00060-NGG (E.D.N.Y. 2011). 
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Case 3:09-cr-00427-FAB   Document 1051   Filed 03/23/13   Page 1 of 29

y UNTTED STATES DISTRICT COURT 
DTSTRlCT OF PUERTO RICO 

UNITED ST ATES OF AMERJCA, 

Plaintiff, 

i/vv v. - ,.,, 
( ALEXIS CANDELARIO-SANTANA (1), 

Defendant. 

SPECIAL VERDICT FORM 

1. AGE OF DEFENDANT 

Instructions: Answer "YES" or "NO" 

1. Do you, the jury, unanimously find that the govermnent bas established 
beyond a reasonable doubt that: 

Alexis Candelario Santana was eighteen years (18) of age or older at the 
time of the offenses charged under Counts Two through Nine, and Eleven 
through Eighteen of the Third Superseding Indictment (October 17, 2009). 

YES V 

NO 

Instructions: If you answered "NO" with respect to the determination in this section, then 
stop your deliberations, cross out Sections II, III, IV, V and VI of this fo1m, and proceed 
to Section VII. Each juror should then carefully read the statement in Section VU, and 
sign in the appropriate place if the statement accurately reflects the manner in whjch he 
or she reached his or her decision. You should then advise the court that you have 
reached a decision. 

If you answered "YES" with respect to the determination in th.is Section I, proceed to 
Section II which follows. 

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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I 

Crimina l No. 09-427 (]AP) 

VI. DETERMINATION 

A. Joan Manuel Class-Guzman (Counts Two and Eleven) 

13 of 29 

Count Two: As to Count Two, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating 
factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 
dete1mine as follows: 

1. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES _ _ _ _ 

NO -- ---

2. Sentence of Life in Prison Without PossibiJity of Release 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES ___ _ 

NO __ V __ 

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES '-.,....-

NO ___ _ _ 

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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Criminal No. 09-427 (JAF) 14 of29 

Count Eleven: As to Count Eleven, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating 
factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 
detennine as follows: 

1. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES - -- --

NO -----

2. Sentence of Life in Prison Without Possibility of Release 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES -----

NO --- - -

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES v 

NO -----

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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Criminal No. 09-427 (JAF) 15 of 29 

B. Pedro Semprit-Santana (Counts Three and Twelve) 

Count Three: As to Count Three, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating 
factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to ju stify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 
determine as follows: 

1. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES ----

NO -----

2. Sentence of Life in Prison Without PossibiJity of Release 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES -- ---

NO __ _ _ 

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES 

NO ___ _ _ 

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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Crimina l No. 09-427 (JAF) 17 of29 

C. Jose Angel Hernandez-Martinez (Counts Fout· and Thirteen) 

Count Four: As to Count Four, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mjtigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravatjng 
factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 
determine as follows: 

1. Death Sentenc~ 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES -- - - -
NO ✓ -- -- -

2. Sentence of Life in Prison Witl1out Possibility of Releas e 

We dete1mjne, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES _ _ _ 

v/ NO ____ _ 

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Cou1i will impose a sentence of life imprisonment without the 
possibility of release. 

YES ✓--

NO ---- -

Count Thirteen: As to Count Thirteen, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 

INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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Criminal No. 09-427 (JAF) 18 of29 

factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case: 

1. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES ----

NO ✓ 

2. Sentence of Life in Prison Without Possibility of Release 

We dete1mine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES - - - --

NO _ _ ~_/ _ _ 

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES ✓ -----

NO --- --

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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D. John Henry Garcia-Martinez (Counts Five and Fourteen) 

Count Five: As to Count Five, based upon consideration of whether the aggravating 
factors found to exist sufficiently outweigh any mitigating factor or factors found to 
exist, or whether the mitigating factors outweigh the aggravating factors, or in the 
absence of any mitigating factors, whether the aggravating factors are themselves 
sufficient to justify a sentence of death, and whether death or life in ptison without the 
possibility of release is the appropriate sentence in this case we determine as follows: 

I. Death Sente nce 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES --- --

NO \/ -- ---

2. Sentence of Life in Prison Without Poss ibility of Release 

We determine, by unanimous vote, that a sentence of life imp1isonment 
without possibility of release shall be imposed. 

YES -- ---

NO ✓ 
-- - --

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous agreement 
on the issues of punishment. We understand that the Comt will impose 
a sentence of life imp1isonment without the possibility ofre lease. 

/ YES _ _ _ _ 

NO ___ _ _ 

Count Fourteen: As to Count Fourteen, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating 
factors, or in the absence of any mitigating factors, whether the aggravating factors 
are then1sel ves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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Crimina l No. 09-427 (JAF) 

determine as follows: 

1. Death Sentence 

20 of29 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES ___ _ 
NO ✓ -----

2. Sentence of Life in Prison Without Possibility of Release 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES ---- -

v/ NO _ __ _ _ 

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unarumous 
agreement on the Lssues of punishment. We understand that the 
Cou1i will impose a sentence of life imprisonment without the 
possib ility of release. 

YES l/ 

NO --- --

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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Criminal No. 09-427 (JAF) 2 l of 29 

E. Elisa del Carmen Ocasio (Counts Six and Fifteen) 

Count Six: As to Count Six, based upon cons iderat ion of whether the aggravating 
factors found to exis t suffic iently outweigh any mitigating factor or factors found 
to exist, or whether the mitigating factors outweigh the aggravating factors , or in 
the absence of any mitigating factors, whether the aggravating factors are 
themselves sufficie nt to ju stify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in tbis case we 
detetm ine as follows: 

I, Death Sentence 

We dete1mine, by unanim ous vote, that a sentence of death shall be 
imposed. 

YES ___ _ 

NO V 

2. Sentence of Life in Prison Without Possibility of Release 

We detemun e, by una1umous vote, that a sentenc e of life 
impri sonment without poss ibility of release shall be impo sed. 

YES --- -
NO - -- --

3. Unable to Come to Unanimous Decision 

After due deliberation , we are unable to come to unanimous 

agreement on the issues of punishment. We understand that the 

Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES L/ 

NO ____ _ 

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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Count Fifteen: As to Count Fifteen, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating 
factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 
determine as follows: 

1. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES __ _ 

NO ✓ 

2. Sentence of Life in Prison Without Possibility of Release 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES -- -- -

NO v -- - --

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
COL1rt will impose a sentence of life imprisomnent without the 
possibility of release. 

NO __ __ _ 

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)
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F. Samuel Ruiz-Martinez (Counts Seven and Sixteen) 

Count Seven: As to Count Seven, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating 
factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 
determine as follows: 

1. Death Sente11ce 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES ----

2. Sentence of Life in Prison Without PossibiJity of Release 

We determine, by unanimous vote, that a sentence of life 
irnprisorunent without possibility of release shall be imposed. 

YES ___ _ 

NO __ v __ 

3. Unable to Corne to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Coutt will impose a sentence of life imprisonment without the 
possibility of release. 

YES -----

NO ____ _ 

Count Sixteen: As to Count Sixteen, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
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factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to j ustify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sentence in this case we 
determine as follows: 

I. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES ___ _ 

NO ~ 

2. Sentence of Life in Prison Without Possibility of Release 

We determine, by unanimous vote1 that a sentence of life 
impri.sorunent without possibility of release shall be imposed. 

YES -----
NO ~/ 

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES l/ 

NO -----

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)

Page 148

iPadPro_schecky

annajeno
Highlight



Case 3:09-cr-00427-FAB   Document 1051   Filed 03/23/13   Page 25 of 29

Criminal No. 09-427 (JAF) 25 of29 

G. Rafael Angel Ramos-Rivera (Counts Eight and Seventeen) 

Count Eight: As to Count Eight, based upon consideration of whether the 
aggravating factors found to exist sufficiently outweigh any mitigating 
factor or factors found to exist, or whether the mitigating factors outweigh 
the aggravating factors, or in the absence of any mitigating factors, whether 
the aggravating factors are themselves sufficient to justify a sentence of 
death, and whether death or life in prison without the possibility of release 
is the appropriate sentence in this case we determine as follows: 

I. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES __ _ _ 

NO _ _ ..,/ __ 

2. Sentence of Life in Prison Without Possibility of Release 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES __ _ 

NO ✓ -----

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanunous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES ~ 

NO -----

Count Seventeen: As to Count Seventeen, based upon consideration of 
whether the aggravating factors found to exist sufficiently outweigh any 
mitigating factor or factors found to exist, or whether the mitigating factors 
outweigh the aggravating factors, or in the absence of any mitigating 
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factors, whether the aggravating factors are themselves sufficient to justify 
a sentence of death, and whether death or I ife in prison without the 
possibility of release is the appropriate sentence in this case we dete1mine 
as follows: 

1. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES -----
NO -----

2. Sentence of Life in Prison Without PossibiJity of Release 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES - --- -

NO ~,/ 

3. Unable to Come to Unanimous Decision 

After due deliberation, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without the 
possibility of release. 

YES V 

NO ___ _ _ 
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H. Tina Marie Rodriguez-Otero (Counts Nine and Eighteen) 

Count Nine: As to Count Nine, based upon consideration of whether the 
aggravating factors found to exist suffici ently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factor s outweigh the aggravating 
factors , or in the absence of any mitigating factors , whether the aggravating factor s 
are themselves sufficient to justify a sentence of death, and whether death or life in 
prison without the possibility of release is the appropriate sen tence in this case we 
determine as follows : 

1. Death Sentence 

We deterrrtine, by unanimou s vote, that a sentenc e of death shall be 
imposed. 

YES __ _ 

NO ____ _ 

2. Sentence of Life in Pi-ison Without Possibility of Release 

We determfoe, by unanimous vote, that a sentence of life 
impri sonment without possibi lity of release shall be imposed . 

YES -----

NO -----

3. Unable to Come to Unanimous Decision 

After due deliberation , we are unable to come to unanimou s 

agreement on the issues of punishment. We understand that the 

Court will impose a sentence of life impri sonment without the 
possibility of relea se. 

YES ✓ - ----

NO -----

Count Eighteen: As to Count Eighteen, based upon consideration of whether the 
aggravating factors found to exist suffici ently outweigh any mitigating factor or 
factors found to exist, or whether the mitigating factors outweigh the aggravating Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
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factors, or in the absence of any mitigating factors, whether the aggravating factors 
are themselves sufficient to ju stify a sentence of death, and whether death or Jife in 
prison without the possibility of release is the appropriate sentence in this case we 
determine as follows: 

1. Death Sentence 

We detennine, by unanimous vote, that a sentence of death shall be 
imposed. 

YES -----

NO -- - --

2. Sentence of Life in Prison Without Possibility of Releas e 

We determine, by unanimous vote, that a sentence of life 
imprisonment without possibility of release shall be imposed. 

YES --- --

NO -----

3. Unable to Come to Unanimous Decision 

After due deliberatjon, we are unable to come to unanimous 
agreement on the issues of punishment. We understand that the 
Court will impose a sentence of life imprisonment without U1e 
possibility of release. 

YES ~/ 
-----

NO -----
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IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA : CRIMINAL NUMBER

V.

KABONI SAVAGE : 07-00550

THURSDAY, 5-30-13

COURTROOM 8A

PHILADELPHIA, PA 19106

________________________________________________________

BEFORE THE HONORABLE R. BARCLAY SURRICK, J.

________________________________________________________

SENTENCING PHASE - DAY 6

________________________________________________________

APPEARANCES:

DAVID TROYER, ESQUIRE FOR THE GOVERNMENT

JOHN GALLAGHER, ESQUIRE

ASSISTANT UNITED STATES ATTORNEYS

615 CHESTNUT STREET, SUITE 1250

PHILADELPHIA, PA 19106

SUZANNE R. WHITE, RPR, FCRR, CM

OFFICIAL COURT REPORTER

FIRST FLOOR U. S. COURTHOUSE

601 MARKET STREET

PHILADELPHIA, PA 19106

(215)627-1882

PROCEEDINGS RECORDED BY STENOTYPE-COMPUTER,

TRANSCRIPT PRODUCED BY COMPUTER-AIDED TRANSCRIPTION
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TOTAL NUMBER OF AGGRAVATING FACTORS AND REACH A DECISION

BASED UPON THE NUMBER -- A NUMBER WHICH IS GREATER.

RATHER, YOU SHOULD CONSIDER AND WEIGH THE VALUE OF EACH

FACTOR AND CAREFULLY WEIGH THESE VARIOUS FACTORS.

LADIES AND GENTLEMEN, YOU ARE CALLED UPON TO MAKE A

UNIQUE, INDIVIDUAL JUDGMENT ABOUT THE SENTENCE THAT THIS

DEFENDANT SHOULD RECEIVE.

THE LAW CONTEMPLATES THAT DIFFERENT

FACTORS MAY BE GIVEN DIFFERENT WEIGHTS OR VALUES BY

DIFFERENT JURORS. SO IF YOU MAY FIND THAT ONE

MITIGATING FACTOR OUTWEIGHS ALL AGGRAVATING FACTORS OR

THAT THE AGGRAVATING FACTORS PROVEN DO NOT, STANDING

ALONE, JUSTIFY THE IMPOSITION OF A SENTENCE OF DEATH

BEYOND A REASONABLE DOUBT, YOU MAY INSTEAD FIND THAT A

SINGLE AGGRAVATING FACTOR SUFFICIENTLY OUTWEIGHS, BEYOND

A REASONABLE DOUBT, ALL MITIGATING FACTORS COMBINED SO

AS TO JUSTIFY A SENTENCE OF DEATH.

LADIES AND GENTLEMEN, ANY ONE OF YOU IS

FREE TO DECIDE THAT A DEATH SENTENCE SHOULD NOT BE

IMPOSED SO LONG AS, BASED ON THE EVIDENCE AND YOUR SENSE

OF JUDGMENT, YOU CONCLUDE THAT THE PROVEN AGGRAVATING

FACTORS DO NOT SUFFICIENTLY OUTWEIGH THE MITIGATING

FACTORS SUCH THAT THE DEATH PENALTY SHOULD BE IMPOSED.

EACH JUROR HAS TO INDIVIDUALLY DECIDE WHAT WEIGHT OR

VALUE IS TO BE GIVEN TO A PARTICULAR AGGRAVATING OR
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MITIGATING FACTOR IN THIS DECISION MAKING PROCESS.

YOU SHOULD BEAR IN MIND, HOWEVER, THAT IN

ORDER TO FIND THAT A SENTENCE OF DEATH IS APPROPRIATE

FOR A PARTICULAR COUNT, THE JURORS MUST BE UNANIMOUS IN

THEIR CONCLUSION, BEYOND A REASONABLE DOUBT, THAT THE

AGGRAVATING FACTOR OR FACTORS PROVEN AS TO THAT COUNT

SUFFICIENTLY OUTWEIGH THE MITIGATING FACTORS FOUND OR IN

THE ABSENCE OF MITIGATING FACTORS THAT THE AGGRAVATING

FACTORS ALONE ARE SUFFICIENT TO JUSTIFY A SENTENCE OF

DEATH.

NOW IN THE EVENT THAT YOU UNANIMOUSLY

FIND BEYOND A REASONABLE DOUBT THAT THE BALANCING

PROCESS LEADS YOU TO CONCLUDE THAT A SENTENCE OF DEATH

IS CALLED FOR AS TO A PARTICULAR COUNT, PLEASE SO

INDICATE ON SECTION 6 OF THE SPECIAL VERDICT FORM. IF,

AFTER ENGAGING IN THE BALANCING PROCESS THAT I HAVE JUST

DISCUSSED WITH YOU, ALL 12 MEMBERS OF THE JURY DO NOT

UNANIMOUSLY FIND BEYOND A REASONABLE DOUBT THAT THE

DEFENDANT SHOULD BE SENTENCED TO DEATH ON A PARTICULAR

COUNT, THEN YOU MAY NOT IMPOSE THE DEATH PENALTY ON THAT

COUNT. IN THAT EVENT, LADIES AND GENTLEMEN, CONGRESS

HAS PROVIDED THAT LIFE IN PRISON WITHOUT THE POSSIBILITY

OF RELEASE IS THE ONLY ALTERNATIVE SENTENCE AVAILABLE.

IF YOU CAN NOT UNANIMOUSLY AGREE WHETHER THE DEFENDANT

SHOULD BE SENTENCED TO DEATH OR TO LIFE IN PRISON
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WITHOUT THE POSSIBILITY OF RELEASE, THE COURT WILL

SENTENCE THE DEFENDANT TO LIFE IN PRISON WITHOUT THE

POSSIBILITY OF RELEASE.

NOW, LADIES AND GENTLEMEN, BEFORE YOU

REACH ANY CONCLUSION BASED ON A LACK OF UNANIMITY ON ANY

COUNT, YOU SHOULD CONTINUE YOUR DISCUSSIONS UNTIL YOU

ARE FULLY SATISFIED THAT NO FURTHER DISCUSSION WILL LEAD

TO A UNANIMOUS DECISION. IF YOU ARE SATISFIED THAT YOU

CANNOT REACH A UNANIMOUS DECISION, PLEASE SO INDICATE

THIS FINDING ON THE SPECIAL VERDICT FORM. AS I HAVE

TOLD YOU, SHOULD YOU UNANIMOUSLY DECIDE TO IMPOSE THE

DEATH PENALTY OR TO IMPOSE LIFE IN PRISON WITHOUT THE

POSSIBILITY OF RELEASE, I AM REQUIRED BY LAW TO ABIDE BY

YOUR DECISION AND TO SENTENCE THE DEFENDANT ACCORDINGLY.

NOW, LADIES AND GENTLEMEN, IN YOUR

CONSIDERATION OF WHETHER THE DEATH SENTENCE IS

APPROPRIATE, YOU MUST NOT CONSIDER THE RACE, COLOR,

RELIGIOUS BELIEFS, NATIONAL ORIGIN OR SEX OF EITHER THE

DEFENDANT OR THE VICTIMS. LADIES AND GENTLEMEN, YOU ARE

NOT TO RETURN A SENTENCE OF DEATH UNLESS YOU WOULD

RETURN A SENTENCE OF DEATH FOR THE CRIME IN QUESTION

WITHOUT REGARD TO RACE, COLOR, RELIGIOUS BELIEFS,

NATIONAL ORIGIN OR SEX OF EITHER THE DEFENDANT OR THE

VICTIM.

LADIES AND GENTLEMEN, TO EMPHASIZE THE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

UNITED STATES OF AMERICA 

V. 

KABONI SAVAGE 

CRIMINAL ACTION 

NO. 07-550-03 

SPECIAL VERDICT FORM FOR PENALTY PHASE 

This special verdict sheet is supplied to you because you have found Kaboni Savage 

guilty of counts in the indictment which carry a possible penalty of death. Therefore, this form 

applies to your findings on Count 2 (murder of Kenneth Lassiter in aid of racketeering), Count 3 

(murder of Mansur Abdullah in aid of racketeering), Count 4 (murder of Carlton Brown in aid of 

racketeering), Count 5 (murder of Barry Parker in aid of racketeering), Count 6 (murder of 

Tyrone Toliver in aid of racketeering), Count 7 (murder ofTybius Flowers in aid of 

racketeering), Count 10 (murder of Marcella Coleman in aid of racketeering), Count 11 (murder 

of Tameka Nash in aid of racketeering), Count 12 (murder of Sean Anthony Rodriguez in aid of 

-racketeering), Count 13 (murder ofTajh Porchea in aid of racketeering), Count 14 (murder of 

Khadijah Nash in aid of racketeering), Count 15 (murder ofDamir Jenkins in aid of 

racketeering), and Count 16 (retaliating against a witness, victim, or an informant, which resulted 

in the deaths of Marcella Coleman, Tameka Nash, Sean Anthony Rodriguez, Tajh Porchea, 

Khadijah Nash, and Damir Jenkins). This form is organized by count. For each count, you are 

asked to make your findings on the defendant's age, intent, and what, if any, statutory 

aggravating factors apply to that count. 
\ .· 
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Section VI - Determination of Sentences 

Section VI - Determination of Sentence for Count 2: The Murder of Kenneth Lassiter 

In this section, enter your determination of the defendant's sentence with regard to Count 2. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

_L We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

9 

3 

FOREPERSOjNf&[ju,wtg 

Date: 5\31 

60 

I/ 

lo 
7 
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Section VI - Determination of Sentence for Count 3: The Murder of Mansur Abdullah 

In this section, enteryour determination of the defendant's sentence with regard to Count 3. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone jslare sufficient to justify a sentence of death: 

✓ We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I 

5 J 

q (p 
J_, I/ 

'3 lo 

i 7 
FOREPERSON 

Date: 5131 \a.ol3 
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Section VI - Determination of Sentence for Count 4: The Murder of Carlton Brown 

In this section, enter your determination of the defendant's sentence with regard to Count 4. Your 
vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone jlare sufficient to justify a sentence of death: 

_ ___,V____ We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I I. 

5 IL 

q (p 
cU // 
3 lo 

i -, 
FOREPERSON 

Date: 5t31 /a_Ol!J 
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Section VI - Determination of Sentence for Count 5: The Murder of Barry Parker 

In this section, enter your determination of the defendant's sentence with regard to Count 5. Your 
vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

./ We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

5 

// 
3 10 

-, 
FOREPERSON 

Date: sf 31 I ao/3 

63 Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)

Page 162

iPadPro_schecky

annajeno
Highlight

annajeno
Highlight



Section VI - Determination of Sentence for Count 6: The Murder of Tyrone Toliver 

In this section, enter your determination of the defendant's sentence with regard to Count 6. Your 
vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) aloney/are sufficient to justify a sentence of death: 

V We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. . 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I 4 
5 Jz. I 

9 (p 
J_;; // 
3 lo 

8 -, 
FOREPERSON 

Date: 5101 (ao1?) 
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Section VI - Determination of Sentence for Count 7: The Murder of Tybius Flowers 

In this section, enter your determination of the defendant's sentence with regard to Count 7. Your 
vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alon~is/are sufficient to justify a sentence of death: 

V We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and·one or more ofus believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I 

5 

8 
FOREPERSON 

Date: ~Bl I a.DI~ 
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Section VI - Determination of Sentence for Count 10: The Murder of MarceIJa Coleman 

In this section, enter your determination of the defendant's sentence with regard to Count 10. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

j We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to Hfe 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I 

5 
9 

J-

FOREPERSON 

Date: ~ '?)l I aol?) 
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Section VI- Determination of Sentence for Count 11: The Murder of Tameka Nash 

In this section, enter your determination of the defendant's sentence with regard to Count 11. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

✓ We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

5 

}-

3 

FOREPERSON 

Date: sl 31 (ao\0 
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Section VI - Determination of Sentence for Count 12: The Murder of Sean Anthony 
Rodriguez 

In this section, enter your determination of the defendant's sentence with regard to Count 12. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

_:J_ We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. · 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I 

5 IL--

q tr 
J- I 
?:> 10 

i 7 
FOREPERSON 

Date: 5 I o I I ao \ 1-i 
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Section VI - Determination of Sentence for Count 13: The Murder of Tajh Porchea 

In this section, enter your determination of the defendant's sentence with regard to Count 13. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

✓ We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

5 
9 
b II 

lo 
1 

FOREPERSON 

Date: 5131 /cwl) 
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Section VI - Determination of Sentence for Count 14: The Murder of Khadijah Nash 

In this section, enter your determination of the defendant's sentence with regard to Count 14. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

L We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

5 1--

9 6 
k I/ 
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FOREPERSON 

Date: 5l31 lao13 
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Section VI - Determination of Sentence for Count 15: The Murder of Damir Jenkins 

In this section, enter your determination of the defendant's sentence with regard to Count 15. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

'__j__ We vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I 

5 
q 

3 

FOREPERSON 

Date: 5t3l ( at0/:; 
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Section VI - Determination of Sentence for Count 16: Retaliation Against A Witness By 
Committing The Murders Of Marcella Coleman, Tameka Nash, Sean Anthony Rodriguez, 
Tajh Porchea, Khadijah Nash, and Damir Jenkins 

In this section, enter your determination of the defendant's sentence with regard to Count 16. 
Your vote as a jury must be unanimous with regard to each question in this section. 

Based upon consideration of whether the statutory and non-statutory aggravating factors which 
were proved in this case beyond a reasonable doubt sufficiently outweigh any mitigating factors 
that have been found to exist, or, in the absence of any mitigating factors, the aggravating 
factor(s) alone is/are sufficient to justify a sentence of death: 

__j_ w~·vote unanimously that Kaboni Savage shall be sentenced to death. 

We vote unanimously that Kaboni Savage shall be sentenced to life 
imprisonment without the possibility of release. 

We cannot reach a unanimous decision regarding the appropriate 
punishment in this case. One or more of us believes that death by 
execution is the appropriate punishment, and one or more of us believes 
that life in prison without any possibility of release is the appropriate 
punishment. We understand that because we do not unanimously agree, 
the Court will sentence Kaboni Savage to life in prison without any 
possibility of release. 

Each juror must sign his/her juror number below, indicating that the above sentence 
determination reflects the jury's unanimous decision: 

I 

5 
q (, 

k I 
:) 10 
8 7 

FOREPERSON 

Date: st 3l Jao13 
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United States v. Edison Burgos-Montes 

No. 3:06-cr-00009-JAG (D.P.R.) 
Judge Presiding: The Hon. Jay A. Garcia-Gregory 

(Voir dire began April 16, 2012.) 
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REDACTED

Case 3:06-cr-00009-JAG   Document 873   Filed 09/27/12   Page 1 of 13

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 

UNITED STATES OF AMERICA, 
Plaintiff, 

V. 

EDISON BURGOS MONTES, 
Defendant. 

I 
I 

SPECIAL VERDICT FORM 

I. AGE OF DEFENDANT 

Instructions; Answer "YES" or ''NO." 

ffeperson 

1. Do you, the jury, unanimously find that the government has established 
beyond a reasonable doubt that: 

Edison Burgos Montes was eighteen years (18) of age or older at the time of the 
offenses charged under Counts Three and Four. 

YES )( 

NO 

Instructions: If you answered "NO" with respect to the determination in this section, then stop 
your deliberations, cross out Sections II, III, IV and V of this form, and proceed to Sections VI 
B. and VII. Each juror should then carefully read the statement in Section VII, and sign in the 
appropriate place if the statement accurately reflects the manner in which he or she reached his 
or her decision. You should then advise the court that you have reached a decision. 

If you answered "YES" with respect to the determination in this Section I, proceed to Section II 
which follows. 

1 
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VI. DETERMINATION 

Count Three: As to Count Three, based upon consideration of whether the aggravating factors 
found to exist sufficiently outweigh any mitigating factor or factors found to exist, or whether the 
mitigating factors outweigh the aggravating factors, or in the absence of any mitigating factors, 
whether the aggravating factors are themselves sufficient to justify a sentence of death, and 
whether death or life in prison without the possibility of release is the appropriate sentence in this 
case: 

A. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be imposed. 

YES -----

No~X~-
If you answer "YES," the foreperson must sign here, and you must then proceed to Count Four 
belo~: I_tyou answer "NO," the foreperson must sign, and you must then proceed to Question B 
illllli~dra.telv below. 

- F,6reperson 

B. Sentence of Life in Prison Without Possibility of Release 

We determine, by unanimous vote, that a sentence of life imprisonment without 
possibility of release shall be imposed. 

YES 

NO _____ i____.._,-
If you answer "YES," the foreperson·must sign here, and then you must proceed to Count Four 
below. If your answer is "NO", the foreperson must sign and you must then proceed to Question 
C imme9{ately below. 

Jo/eperson 

C. Unable to Reach a Unanimous Decision 

After deliberations consistent with Jury Instruction #2, we are unable to reach a 
unanimous vote as to a sentence of death or a sentence of life imprisonment. We 

9 
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REDACTED

Case 3:06-cr-00009-JAG   Document 873   Filed 09/27/12   Page 10 of 13

CRIM. NO. 06-.,.., \tlr1'-'J 10 

understand that the Court will impose a sentence of life imprisonment without possibility 
of release. 

YES ·x 
If you an~wer "YES" the foreperson must sign here. 

r F breperson 

10 
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REDACTED

REDACTED

Case 3:06-cr-00009-JAG   Document 873   Filed 09/27/12   Page 11 of 13

Count Four: As to Count Four, based upon consideration of whether the aggravating factors 
found to exist sufficiently outweigh any mitigating factor or factors found to exist, or whether the 
mitigating factors outweigh the aggravating factors, or in the absence of any mitigating factors, 
whether the aggravating factors are themselves sufficient to justify a sentence of death, and 
whether death or life in prison without the possibility of release is the appropriate sentence in this 
case: 

A. Death Sentence 

We determine, by unanimous vote, that a sentence of death shall be imposed. 

YES -----

NO )( _ ____,,.........._ __ 

If you answer "YES," the foreperson must sign here. If you answer "NO," the foreperson must 
sign, and Y_9Xf must then proceed to Question B immediately below. 

~reJforson 

B. Sentence of Life in Prison Without Possibility of Release 

We determine, by unanimous vote, that a sentence of life imprisonment without 
possibility of release shall be imposed. 

YES -----

NO -----.r--+-X-
If you answer "YES," the foreperson must sign here. If your answer is "NO", the foreperson must 
sign an.sl"you must then proceed to Question C immediately below. 

ijjJ/eperson 

C. Unable to Reach a Unanimous Decision 

After deliberations consistent with Jury Instruction #2, we are unable to reach a 
unanimous vote as to a sentence of death or a sentence of life imprisonment. We 
understand that the Court will impose a sentence of life imprisonment without possibility 
of release. 

11 
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CRIM. NO. 06-u~ (JAuJ 

YES ------'-X,____ 

If you answer "YES," the foreperson must sign here. 

________ Foreperson 

After comoleting section VI. nlease o_:r.:eeeed to section VII. 

3-

'f­
r--

/0·· 

I I --
12. 

12 

12 
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United States v. Brian Richardson 
No. 1:08-cr-139-CC (N.D. Ga.) 

Judge Presiding: The Hon. Clarence Cooper 
(Voir dire began February 27, 2012.) 
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

UNITED STATES OF AMERICA, )
)
)

-vs- ) Indictment No. 1:08-CR-139-CC
)
) Excerpt: Jury Charge

BRIAN RICHARDSON, ) Penalty Phase
Defendant. )

Transcript of the Jury Charge Proceedings
Before the Honorable Clarence Cooper,

United States District Court Senior Judge
April 24, 2012
Atlanta, Georgia

APPEARANCES OF COUNSEL:

On behalf of
the Government: William L. McKinnon, Esq.

Richard Moultrie, Esq.
Tasheika Hinson, Esq.
Assistant United States Attorneys

Robert E. Burns,
Department of Justice

On behalf of
the Defendant: Stephanie A. Kearns, Esq.

Brian Mendelsohn, Esq.
Thomas J. Waldrop, Esq.
Kimberly Sharkey, Esq.

Amanda Lohnaas, RMR, CRR
Official Court Reporter
United States District Court
Atlanta, Georgia
(404) 215-1546
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factors against each other or weighing aggravating factors

alone, if there are no mitigating factors, in order to

determine the proper punishment is not a mechanical process.

In other words, you should not simply count the number of

aggravating and mitigating factors and reach a decision based

on which number is greater; you should instead consider the

weight and value of each factor.

The law contemplates that different factors may be given

different weights or values by different jurors. Thus, you

may find that one mitigating factor outweighs all aggravating

factors combined, or that the aggravating factors proven do

not, standing alone, justify imposition of a sentence of

death. Similarly, you may unanimously find that a particular

aggravating factor sufficiently outweighs all mitigating

factors combined so as to justify a sentence of death. Each

juror must decide what weight or value to be given a

particular aggravating or mitigating factor in the

decision-making process. In other words, it is not

arithmetic -- it is not an arithmetic analysis but a

qualitative weighing.

Ladies and gentlemen, in addition, you have the

discretion to temper justice with mercy. Any one of you is

free to decide that a death sentence should not be imposed in

this case for any relevant, mitigating reason you see fit.

Ladies and gentlemen of the jury, you can consider all
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the evidence that was presented in the guilt phase of the

trial as well as the sentencing phase of the trial in

deciding on the penalty.

You will decide the credibility of the witnesses as you

did in the guilt phase of the trial, in accordance with the

same instructions I gave you then. You must consider all of

the evidence but you need not accept all of the evidence as

true or accurate.

Ladies and gentlemen of the jury, if you unanimously

determine that the aggravating factor or factors found to

exist sufficiently outweigh the mitigating factor or factors,

or in the absence of any mitigating factors, that the

aggravating factor or factors alone are sufficient to justify

a sentence of death, you shall record your determination that

death is justified on the special verdict form.

Ladies and gentlemen of the jury, if you unanimously

determine that the aggravating factor or factors found to

exist do not sufficiently outweigh all the mitigating factor

or factors found to exist to justify a sentence of death, or

in the absence of any mitigating factors, that the

aggravating factor or factors alone are not sufficient to

justify a sentence of death, you shall record your

determination that the defendant be sentenced to life

imprisonment without the possibility of release on the

special verdict form. In the federal system, a sentence of
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life imprisonment without the possibility of release means

just that: the defendant will never be released from prison.

There is no parole in the federal system.

Ladies and gentlemen, if all 12 members of the jury

cannot unanimously find either that defendant should be

sentenced to life imprisonment without possibility of release

or to death, then you should indicate this circumstance on

the special verdict form. Before you reach any conclusion

based on lack of unanimity, you should continue your

discussions until you are fully satisfied that no further

discussions will lead to a unanimous decision.

Ladies and gentlemen of the jury, at the end of your

deliberations, if you unanimously determine that the

defendant should be sentenced to death, or to life

imprisonment without possibility of release, the Court is

required by law to abide by your decision and to impose that

sentence.

I also remind you, ladies and gentlemen, that you are

never required to vote for a death sentence. The decision

whether the sentence should be death or life imprisonment

without possibility of release must be the decision of each

juror.

In the event that you cannot unanimously determine

either that defendant should be sentenced to death or to life

imprisonment without possibility of release, Congress has
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provided that the Court will impose the mandatory sentence of

life imprisonment without any possibility of release.

Ladies and gentlemen of the jury, finally, in your

deliberations as to the sentence, you must not consider the

race, color, religious beliefs, national origin, or sex of

either the defendant or the victim. Whatever decision you

return, each of you is required by law to sign a

certification attesting to the fact that you have followed

this instruction. You must be convinced in your own mind

that you would have reached the same decision regarding the

sentence regardless of the race, color, religious beliefs,

national origin, or sex of either the defendant or the

victim.

You will be asked to individually certify such with your

signature at the end of the special verdict form. Each juror

should carefully read the certification statement and sign

your name in the appropriate place if the statement

accurately reflects the manner in which each of you reached

your individual decision.

Ladies and gentlemen of the jury, I have prepared a form

entitled Special Verdict Form to assist you during your

deliberations. You are required to record your decisions on

this form.

Section I of the Special Verdict Form contains space to

record your findings on the defendant's age; Section II
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contains space to record your findings on the requisite

intent factor; Section III contains space to record your

finding on statutory aggravating factors; Section IV contains

space to record your findings on nonstatutory aggravating

factors; Section V contains space to record your findings on

mitigating factors; Section VI contains space to record your

sentence determination; and Section VII contains a

nondiscrimination certification each juror must read and

sign. You are each required to sign the Special Verdict

Form.

Ladies and gentlemen of the jury, if you should desire

to communicate with me at any time during your deliberations,

please write down your message or question and pass the note

to the court security officer, who will bring it to my

attention.

I shall respond as promptly as possible, either in

writing or by having you return to the courtroom so that I

can address you orally.

I caution you, however, concerning any message or

question you might send, that you should not tell me any

details of your deliberations or how many of you are voting a

particular way on any issue.

When you have reached a decision, send me a note signed

by your foreperson that you have completed your

deliberations. Do not indicate what your determination is in
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the note.

Whichever of the possible sentencing determinations you

reach, the foreperson must complete the Special Verdict Form

accordingly and be prepared to report to the Court the

jurors' findings as to the intent, aggravating and mitigating

factors, and the sentencing decision. The foreperson will

sign where indicated; all jurors will sign the sentence

determination and the certification sections.

Ladies and gentlemen of the jury, let me remind you

again that nothing that I have said in these instructions,

and nothing that I have said or done during the trial, has

been said or done to suggest to you what I think your

decision should be. What the decision should be is your

exclusive duty and responsibility.

Ladies and gentlemen of the jury, at this time you may

retire to the jury room to begin your deliberations.

* * * * *

(End of excerpt.)
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

UNITED STATES OF AMERICA 

fl.!UlUJP!H COURT 
U.i.D.C Atlemtlt 

APR 26 204~ 

V. 

) 

) 
) CRIMINAL ACTION 

BRIAN RICHARDSON 

) 
) 
) ________________ ) 

VERDICT 

Part I. FINDINGS ON AGE OF DEFENDANT 

NO. l:08-CR-139 (CC) 

(A) We the jury unanimously find beyond a reasonable doubt that 
the defendant, Brian. Richar.~~§ n, was a3 least 18 years-old on 
July 8 , 2 0 0 7 . _ / 7 . /" ; 1 J -

I · [w/!,,d / (7 44l-t-,,__ 
Mreperson 7 

'OR 

(B) We the jury unanimously find beyond a reasonable doubt that 
the defendant, Brian Richardson, was not at least 18 years­
old on July 8, 2007. 

Foreperson 

(If you do find that the government has not proven that Mr. 
Richardson was at least 18 years-old on July 8, 2007, report this 
to the Court and your deliberations are concluded.) 
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PART VI. DECISION FORMS 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 
IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF GEORGIA 
ATLANTA DIVISION 

UNITED STATES OF AMERICA ) 
) 

v. 

BRIAN RICHARDSON 

) 
) 

) 
) 

CRIMINAL ACTION 

________________ ) 

NO. l:08-CR-139 (CC) 
DECISION FORM FOR 
UNANIMOUS SENTENCE OF 
DEATH 

We, the jury, as to BRIAN RICHARDSON, unanimously find that 
BRIAN RICHARDSON shall be sentenced to death. 

FOREPERSON 

Date 

15 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

UNITED STATES OF AMERICA 

V. 

BRIAN RICHARDSON 

CRIMINAL ACTION 
NO. l:08-CR-139 (CC) 
DECISION FORM FOR 
UNANIMOUS SENTENCE OF 
LIFE WITHOUT RELEASE 

We, the jury, as to BRIAN RICHARDSON, do unanimously agree 
that BRIAN RICHARDSON should be sentenced to life imprisonment 
without possibility of release. Therefore, we hereby decide that 
BRIAN RICHARDSON should be sentenced to life imprisonment without 
possibility of release. 

FOREPERSON 

Date 

16 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

UNITED STATES OF AMERICA 

V. 

BRIAN RICHARDSON 

) 
) 
) 
) 
) 

) ________________ ) 

CRIMINAL ACTION 
NO. l:08-CR-139 (CC) 
DECISION FORM FOR 
NON-UNANIMOUS SENTENCE OF 
LIFE WITHOUT RELEASE 

We, the jury, having considered and evaluated the evidence 
presented in light of the instructions of the Court, are not 
unanimously persuaded on the appropriate sentence. 

17 
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No. 2:05-cr-00924-RB (D.N.M.) 
Judge Presiding: The Hon. Robert C. Brack 
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_j FILED 
\ INTBE UNITED STA'nts DISTRICT co~reosiATeso1_srR 1c~2tir . 

.. .. · . ~LJ,.SCRUCES,NEWM 

FOR THEDISTRICT~OFNEW : CO ,,OCT ··5 2011 .iw\J . 
·. - - - . ..:> 5;00.-· -

-- . MAiTHEW J, OYKMAN 
UNITEDSTATESOF AMERICA, ) CLERK 

) 
Plaintiff, ) 

) 
vs. ) NO~ CR 05-0924-RB 

) 
LARRY LUJAN, ) -

) 
Defendant. ) 

COURT'S JURY INSTRUCTIONS 

PENALTYSELECTION PUA.SE 
0 

-· 
.-.~./ 
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1.,_ ..... '."""••·.··-~· .·. 

.. 

···-~- ·'"7".··~"-!•'"•""-·fr'. ,.,.,.--.~--~.,.·~--·•.·,.'·. · .. · .. _ _.,1r. ~: •. . "¥':-·'·,!1'~ -~•;r;,_. :·. ~--· ~--;: ... :>. .. -, ... : :"'·-~·•,;- -:_.:-Y.:-·,~,~~4.-·t.:.·'.·:· · . 

INSTRUCTION NO._ll_ 

Aftercompletingyourfindingsregarding aggravating and mitigating factors, you must 

engage in a weighing process to determine whether a sentence of death is justified. .In this 

process, you must consider only those aggravating factors, statutory and non•statutory, that 

you unanimously found to exist. Each of you must also consider any mitigating factors that 

you individually found to exist, and you each may consider any mitigating factors found by 

any of the other jurors. You must determine whether the proven aggravating factor or factors 

sufficiently outweigh any proven mitigating factor or factors tojustify a sentence of death. 

The task of weighing aggravating and mitigating factors against each other, or 

weighing aggravating factors alone if there are no mitigating factors, is not a mechanical 

process. You should not simply count the number of factors, but consider the particular 

character of each, which may be given different weight or value by different jurors. What 

constitutes sufficient justification· for a sentence of death in this case is exclusively left to 

you. Your role is to make a reasoned moral judgment. Whatever aggravating and mitigating. 

factors are found, a jury is nev,er required·to conclude the weighing process in favor of a ·. 

sentence of death. But y<>ur decision must be a reasoned one, free from the influence of 

passion, prejudice, or arbitrary consideration. 

If you do not unanimously find that the aggravating factor or factors sufficiently 

outweigh the mitigating factor or factors to justify a sentence of death- or in the absence of 

any mitigating factor, that the aggravating factor or factors, considered alone, justify a 

sentence of death - answer "no" on the Special Findings Fo~ sign Verdict • Life 
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.,_ I .. 
-·.·-;-. - . ·. ,. ' ·.-~.,. - ~ :--: 

Imprisonment, and certify your decision as described iri Section V of the Fonn, which will 
. . 

end your deliberations. If you unanimously find that the comparative weight of the . 

aggravating factor or factors is sufficient to justify a sentence of death, answer ''yes" on the 

Special Findings Fo~ sign Verdict - Sentence of Death, and certify your decision as 

described in Section V of the Form. 
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FILED 
UNITED STATES OtSTRICTCOURT 

LAS CRUCES. NEW MSXICO . 
IN THE UNITED STATES DISTRICT CO~URT . . 

. . OCT - .5 2011 
FOR THE DISTRICT OF NEW MEXI Q t.J 6 !(JO~ 

MATTHEW J. DYKMAN 
UNITED STATES OF AMERICA, ) CLERK 

Plaintiff, 

vs. 

LARRY LUJAN, 

Defendant. 

) 
) 
) 
) . 

) 
) 
) 

Red6-('__kd 

Criminal No. 05-924 RB 

· SPECIAL FINDINGS FORM FOR 
SELECTION PHASE 

I. Non-Statutory Aggravating Factors 

The government has alleged that the following non-statutory aggravating factors are 

present in this case. For each factor, answer "yes" or "no" according to whether you 

unanimously find that the government proved the existence of the factor beyond a reasonable 

doubt: 

A. Future Dangerousness 

Do you unanimously find that the government has proved beyond a reasonable doubt that 

the defendant represents a continuing danger to the lives and safety of other persons and is likely 

to commit criminal acts of violence in the future that would constitute a continuing and serious 

threat to the lives and safety of others, as evidenced by at least one or more .of the following? 

YES__::/__ NO 

1. Continuing Pattern of Violence 

Do you unanimously find that the defendant has engaged in a continuing pattern of 

violence, attempted violence, and threatened violence, based upon your earlier finding of guilt on 
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. When you have completed your findings regarding mitigation, proceed to the next 

Section {III) of this Form, where you will weigh the aggravating factors with the mitigating 

factors, if any, that you have found to be present in this case. 

III. Weighing Process 

The question you must answer at this stage of your deliberations is whether the proven 

aggravating factors sufficiently outweigh the proven mitigating factors and information to justify 

a sentence of death or, if you have not found any mitigation present, whether the aggravating 

factors considered alone justify a death sentence. If you unanimously find that the weight of the 

aggravating factors is sufficient to justify a sentence of death, answer "yes" below, record your 

verdict on the attached Verdict - Sentence of Death, certify your decision as described in Section 

. V, and notify the court that you have reached a decision. If you do not unanimously find that a 

death sentence is justified, answer "no" below, stop your deliberations, sign the attached Verdict 

- Life Imprisonment, certify your decision as described in section V, and notify the court that you 

have reached a decision. 

YES NOL 
IV. Imposition of Sentence 

This is the last step in your deliberations. If you have made all of the findings necessary 

and have unanimously' concluded that a sentence of death is justified and therefore must be 

imposed on the defendant, record your de~sion by collectively sigajng the verdict set out in ... 

Verdict - Sentence of Death below, sign the certification that follows in Section V, and notify the 

court that you have reached a decision. If you do not unanimously conclude that a sentence of 
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death is justified and therefore must be imposed, sign the verdict for life imprisonment set out in 

Verdict - Life Imprisonment below, sign the certification in Section V, and notify the court that 

you have reached a decision. 

V. Certification 

By signing below, each juror certifies that consideration of the race, color, religious 

beliefs, national origin, or gender of the defendant or the victim was not involved in reaching his 

or her individual decision, and that the individual juror would have made the same decision 

regarding the appropriate sentence for the offense in question regardless of the race, color,. 

religious beliefs, national origin, or gender of the defendant or the victim. 

---.. -----

... 
-- ~----

-------'------ 1111 
FOREPERSON 

Date: _.....,/'1'4--""{5=+/_lf __ 
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VERDICT-SENTENCE OF DEATH 

Based upon our consideration of the evidence and in accordance with the court's 

instructions, we find by unanimous vote that a sentence of death shall-be imposed on the 

defendant. 

FOREPERSON 

Date: --------
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" 
VERDICT- LIFE IMPRISONMENT 

Based upon our consideration of the evidence and in accordance with the court's 

instructions, we find that a sentence of life imprisonment without release shall be imposed on the 

defendant. 

11111 
--· -'--------· -- --------- ---'------FOREPERSON 

Date: _ _...,/a~/-=!Sa....,/ ...... 1 I.__ __ 
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 UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT

United States of America

v.

Azibo Aquart.

Criminal No. 3:06cr160 (JBA)

PENALTY PHASE JURY INSTRUCTIONS

INTRODUCTION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

Burden of Proof. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2

Evidence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5

Expert Witnesses. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 6

DELIBERATIVE PROCESS. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

Finding as to Defendant’s Age. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 9

Finding a Threshold Mental State Factor. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 10

Statutory Aggravating Factors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

Non–Statutory Aggravating factors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23

Mitigating Factors. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28

Weighing Aggravation and Mitigation. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33

Determination of Sentence. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 36

DUTY TO DELIBERATE.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37

JUSTICE WITHOUT DISCRIMINATION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 38

SPECIAL VERDICT FORM . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39

CONCLUSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40
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Although Congress has left it wholly to you, the jury, to decide Defendant Azibo

Aquart’s punishment, it has narrowed and channeled your discretion in specific ways, by

requiring that you consider and weigh any “aggravating” and “mitigating” factors proved in

this case. These factors have to do with the circumstances of the crime, the personal traits,

character, or background of Defendant Azibo Aquart, or anything else relevant to the

sentencing decision. “Aggravating factors” are those that would tend to support imposition of

the death penalty. By contrast, “mitigating factors” are those that suggest that life in prison

without the possibility of release is the appropriate sentence in this case.

Your task is not simply to decide what aggravating and mitigating factors have

been shown to exist.  Rather, you are called upon to evaluate any such factors and to make

a unique, individualized choice between the death penalty and life in prison without the

possibility of release. The law does not assume that any defendant such as Azibo Aquart

found guilty of premeditated murder should be sentenced to death. Thus, your decision on

the question of his punishment is a uniquely personal, moral judgment which the law

leaves up to each of you. However, the decision to impose the death sentence on

Defendant Azibo Aquart must be a unanimous decision. If all twelve of you do not

unanimously agree that a sentence of death should be imposed on a particular count,

then the sentence will be life imprisonment without the possibility of release on that

count.

2
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6. Weighing Aggravation and Mitigation

If, and only if, you unanimously find that the Government has proven beyond a

reasonable doubt the existence of a threshold mental state factor and at least one statutory

aggravating factor, with regard to any count, and after you have considered whether the

Government has proved any non–statutory aggravating factor, and after you have

determined whether Azibo Aquart has proven by a preponderance of the evidence the

existence of any mitigating factors, then you must engage in a weighing process. This

weighing process asks whether you are unanimously persuaded, beyond a reasonable

doubt, that the aggravating factors sufficiently outweigh any mitigating factors or, in the

absence of any mitigating factors, that the aggravating factors are in and of themselves

sufficient to justify a sentence of death. Each juror must individually decide whether

under all the facts and circumstances in this case a sentence of death has been proved

justified.

You are to conduct this weighing process separately with regard to each of the

counts for which you have found the mental state element and at least one statutory

aggravating factor. The specific offenses in the counts for which you are considering the

sentence are not aggravating factors and thus may not be considered themselves as

aggravating factors in your weighing process. This means, for example, that the fact that

Count Two charges a murder in aid of racketeering while Count Five charges a drug-

related murder are not aggravating factors to be weighed in the balancing to decide what

the sentence should be on those two counts since both counts relate to the death of Tina

Johnson.

33
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You must independently weigh the aggravating factor or factors that you

unanimously found to exist, and each of you must weigh any mitigating factors that you

individually or with others found to exist. Remember, you are not to weigh the threshold

mental state factors as any part of this process, nor any aggravating factor you did not find

proved, nor the nature of the specific counts of conviction.  In engaging in the weighing

process, you must avoid any influence of passion, prejudice, or any other arbitrary

consideration. Your deliberations should be based on the evidence you have seen and

heard, and the law on which I have instructed you.

The process of weighing aggravating and mitigating factors, or weighing

aggravating factors alone if you find no mitigating factors, in order to determine if a death

sentence is justified, is by no means a mechanical process. In other words, you should not

simply count the total number of aggravating and mitigating factors and reach a decision

based on which number is greater; rather, you should consider the weight and value of

each factor.

The law contemplates that different factors may be given different weights or

values by different jurors. Thus, you may find that one mitigating factor outweighs all

aggravating factors combined, or that the aggravating factors proved do not, standing

alone, justify imposition of a sentence of death beyond a reasonable doubt. Similarly, you

may instead find beyond a reasonable doubt that a single aggravating factor sufficiently

outweighs all mitigating factors combined so as to justify a sentence of death. Each juror

is to decide individually what weight or value is to be given to a particular aggravating or

mitigating factor in the decision-making process.  If you do not unanimously determine
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beyond a reasonable doubt that the aggravating factors sufficiently outweigh mitigating

factors so as to justify a death sentence as to any count, you may not consider the death

penalty for that count.  You will reflect your determination in Section VI.

Remember that even a finding that the aggravating factor(s) sufficiently outweigh

the mitigating factors to justify a sentence of death does not require that you impose a

sentence of death; there is never any requirement that a death sentence be imposed. Your

determination of what sentence shall be imposed will be the result of your carefully

weighing these various factors, and making a unique, individual judgment about the

sentence that is appropriate for Defendant Azibo Aquart.
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7.  Determination of Sentence

Whether or not the circumstances in this case persuade you that a sentence

of death is called for is a decision that the law leaves entirely to you. Remember that

before a sentence of death can be imposed, all 12 jurors must agree that beyond a

reasonable doubt death is in fact the appropriate sentence, knowing as I have told

you, no juror is ever required by the law to impose a death sentence. The decision

is yours as individuals to make. Any one of you may decline to impose a death

sentence. You do not have to give a reason for your decision. The law has given each

of you the discretion to temper justice with mercy.

Bear in mind that in order to find that a sentence of death should be imposed

on Defendant Azibo Aquart, the jurors must first have unanimously concluded that

beyond a reasonable doubt a death sentence is justified because the aggravating

factor or factors sufficiently outweigh any mitigating factors, as I discussed earlier.

However, once it is imposed, I cannot change it. I will have no discretion, and I must

then sentence the Defendant to death.

If you unanimously determine that Defendant Azibo Aquart shall be

sentenced to life imprisonment without possibility of release, record that

determination in Section VII of the Special Verdict Form; if you unanimously

determine that Defendant Azibo Aquart shall be sentenced to death, record that

determination in Section VII of the Special Verdict Form.
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Duty to Deliberate

It is your duty as jurors to discuss the issue of punishment with one another

in an effort to reach agreement, if you can do so. However, each of you must decide

the question of punishment for yourselves, but only after full consideration of the

evidence with the other members of the jury and respectful consideration of their

views. While you are discussing this matter, do not hesitate to re-examine your own

opinion, and to change your mind if you become convinced that you are wrong. But

do not give up your honest beliefs as to the weight or the effect of the evidence or the

appropriate sentence for Azibo Aquart solely because others think differently, or

simply to get the case over with.

37

Case 3:06-cr-00160-JBA   Document 930    Filed 06/13/11   Page 38 of 42

Exhibit B: DECLARATION REGARDING THE PREVALENCE OF TRIAL COURTS 
INSTRUCTING JURORS OF THE CONSEQUENCE OF A NON-UNANIMOUS  
VOTE ON THE ULTIMATE ISSUE OF LIFE IMPRISONMENT OR DEATH  
(June 24, 2024)

Page 207



Case 3:06-cr-00160-JBA   Document 936    Filed 06/15/11   Page 1 of 14

UNITED STATES DISTRICT COURT 

DISTRICT OF CONNECTICUT 

United States of America 

V. C~iminal No . 3:06cr160 (JBA) 

Azibo Aquart 

SPECIAL VERDICT FORM (Penalty Phase) 

Section I: Finding as to Defendant's Age 

Do you, the jury, unanimously find beyond a reas ·onable doubt that Defendant Azibo 

Aquart was at least 18 years of age on _August 24, 2005? 

YESJJ\ NO • 

If you indicated 'yes," proceed to Section II. 

_, -·· • ---,_-- - --- -- --

:_t ~-I 
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Section VII: Determination of Sentence 

.. 

X I, 

.X: 

x_ 

Count Two (Tina Johnson) 

We, the jury , unanimously find that Defendant Azibo Aquart should be 
sentenced to death. 

We, the jury, unanimously find that Defendant Azibo Aquart should be 
sentenced to life imprisonment without the possibility of release. 

Count Five (Tina Johnson) 

We, the jur y, unanimously find that Defendant Azibo Aquart should be 
sentenced to death . 

We, the jury, unanimously find that Defendant Azibd\Aquart should be 
sentenced to life imprisonment without the possibility ofrelease. 

Count Three (James Reid) 

We, the jury, unanimously find that Defendant Azibo Aquart should be 
sentenced to death. 

We, the jury, unanimously find that Defendant Azibo Aquart should be 
sentenced to life imprisonment without the possibility of release. 

, \ . \ • O\A'-w e e<-. ,r c::.. v---v-. c.. 'O \ e.. '""o 'C e.c,....c . v,.. c,.. v--. "o.. VI.. 1 V""- .__) 

, L ~ 'II\. lc;x.vO -r 6 ,\-' 0-- ~..\-\,i. se. -"'-\--e,,.1"-c.e_. o v 
"\J e,_,,,r,J... ,c T Count Six (James Reid) \ 1 ¥-e. ,se.1.A~e"'c..e.. • 

We, the jury , unanimously find that Defendant Azibo Aquart should be 
sentenced to death . 

We, the jury, unanimously find that Defendant Azibo Aquart should be 
sentenced to life imprisonment without the possibility of release. 

· \,j e... 0- v e..- v-11'-c,.._ \, \ e.... ~ O 

L,,<-v'CX.V\. , V'-'\.. O \.A. S V C.. v ~i c... T 
12 

o- ~~ Se..V\.-\-e. \/\Ce... 

~ e... V\. --\-e.¥\.c:.e.. .. 
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X 
Count Four (Basil Williams) 

We, the jury, unanimously find that Defendant Azibo Aquart should be 
sentenced to death. · 

We, the jury , unanimously find that Defendant Azibo Aquart should be 
sentenced to life imprisonment without the possibility of ielease. 

Count Seven (Basil Williams) 

We, the jury, unanimously find that Defendant Azibo Aquart should be 
sentenced to death . 

We, the jury, unanimously find that Defendant Azibo Aquart should be 
sentenced to life imprisonment without the possibility of release. 

Each juror must sign his or her name and juror number below, indicating that the above 
sentence determinations re ect the ·u ' 

The foreperson shall indicate the date of signing: 

June _J£, 2011 

Go to Section VIII. 
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 1 UNITED STATES DISTRICT COURT

 2 FOR THE EASTERN DISTRICT OF MICHIGAN

 3 SOUTHERN DIVISION

 4

 5 UNITED STATES OF AMERICA, 

 6 Case No. 05-80025

 7 -vs-

 8 TIMOTHY DENNIS O'REILLY, Detroit, Michigan

 9 Defendant. August 24, 2010

10 -----------------------------/

11 TRANSCRIPT OF TRIAL - VOLUME 25

12 BEFORE THE HONORABLE VICTORIA A. ROBERTS

13 UNITED STATES DISTRICT COURT JUDGE, and a Jury.

14

15 APPEARANCES:

16

17 For the Government: MARK CHASTEEN, Esq.  

18 KENNETH CHADWELL, Esq.  

19 MARGARET SMITH, Esq.  

20 For the Defendant: RICHARD KAMMEN, Esq.  

21 HAROLD GUREWITZ, Esq.  

22 AMY PAREKH, Esq.  

23

24 Proceedings taken by mechanical stenography, transcript 

25 produced by computer-aided transcription

JANICE COLEMAN, CSR/RPR
OFFICIAL FEDERAL COURT REPORTER

(313) 964-5066
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 1 Similarly, you may unanimously find that a particular statutory or nonstatutory 

 2 aggravating factor sufficiently outweighs all mitigating factors combined to justify a 

 3 sentence of death.  Each juror must decide what weight or value to give to a particular 

 4 factor in the weighing process.

 5 After each of the jurors -- after each juror individually engages in the weighing 

 6 process, the Jury should then vote on whether Mr. O'Reilly should be sentenced to 

 7 death or to life in prison without the possibility of release. If you unanimously find that 

 8 the aggravating factor sufficiently outweighs any mitigators to justify a sentence of 

 9 death, the Court will impose the death penalty.

10 In the absence of my mitigating factors, if you unanimously find that the 

11 aggravators alone justify a sentence of death, the Court will impose the death penalty. 

12 If any of you, even a single juror is not persuaded that the aggravating factors 

13 sufficiently outweigh any mitigating factor such that  a sentence of death is justified, 

14 Mr. O'Reilly will be sentenced to life in prison without the possibility of release.

15 If you find after thorough deliberation and the consideration and the views of 

16 your fellow jurors that you are not unanimous in your views, you have nevertheless 

17 reached a verdict and that verdict is that the Government did not meet its burden and 

18 the death penalty is not justified.  In that case, the Court will sentence Mr. O'Reilly to 

19 life in prison without the possibility of release.

20 Ladies and gentlemen, regardless of your findings regarding aggravating or 

21 mitigating factors you are never required to impose the death penalty.  Indeed, you 

22 may decline to impose the death penalty without giving a reason for that decision.  A 

23 jury is never required to conclude the weighing process in favor of a sentence of 

24 death, but your decision must be a reasoned one free from the influence of passion, 

25 prejudice or arbitrary consideration.

JANICE COLEMAN, CSR/RPR
OFFICIAL FEDERAL COURT REPORTER

(313) 964-5066

2:05-cr-80025-VAR-RSW   Doc # 746    Filed 05/26/11   Pg 84 of 98    Pg ID 11357
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

UNITED STATES OF AMERICA, 

-.. 1L d4 ,_. eo 
·ct:a2s a,, 

U. 1. Ofsi:;,~ 0FFICE 
cA87Ea nlCT l'Yl,, ,_ 
. riNM,c~,-

'i•· \\ 
Plaintiff(s ), CASE NUMBER: 05-80025.-. 

HONORABLE VICTORIA I!,.. ROBERTS 
·v. 

. ' 

D-1 TIMOTHY DENNIS O'REILLY, 

Defendant(s). 

-----------------' 
SPECIAL VERDICT FORM 

SECTION I: AGE OF THE DEFENDANT 

Do you, the jury, unanimously find that the Government proved beyond a 

reasonable doubt that: 

TIMOTHY O'REILLY was at least 18 years old at the time he committed the 

offenses charged in Counts 2 and 3 of the Second Superseding Indictment? 

Because the parties stipulated to this fact, you must answer "YES;" and proceed 

to Section 11. 

YES ----
NO ___ _ 

1 
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SECTION VI - A: RECOMMENDATION TO SENTENCE TIMOTHY O'REILLY 

TO LIFE IN PRISON WITHOUT THE POSSIBILITY OF RELEASE 

As to TIMOTHY O'REILLY, we, unanimously find that the proven aggravating 

factor(s} do(es} not sufficiently outweigh the mitigating factor(s} found to exist; or, in the 

absence of any mitigating factors, we, unanimously find that the aggravating factors in 

themselves do not justify a sentence of death. Therefore, we unanimously recommend 

that TIMOTHY O'REILLY be sentenced to life in prison without the possibility of release. 

Count 2 

YES 

NO 1/ 

Count3 

YES 

NO ✓ 

Instructions: If you answer "YES," you must sign here and proceed to Section 

VII. If you answer "NO," you must proceed to Section VI - B. 

So say we all, this ___ day of ______ 2010. 

Name: Name: 

Name: Name: 

Name: Name: 

24 
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Name: Name: 

Name: Name: 

Name: Name: 
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SECTION VI - B: RECOMMENDATION TO SENTENCE TIMOTHY O'REILLY 

TO DEATH 

As to TIMOTHY O'REILLY, we, unanimously find that the proven aggravating 

factor(s) sufficiently outweigh(s) the mitigating factor(s) found to exist; or, in the 

absence of mitigating factors, we unanimously find that the aggravating factors 

themselves justify a sentence of death. Therefore, we unanimously recommend that a 

death sentence be imposed on TIMOTHY O'REILLY. 

Count2 

YES __ .,...,,_ 

NO ✓ ----

Count 3 

YES __ ,..._-_ 

NO / ----

Instructions: If you answer "YES," you must sign here and proceed to Section 

VII. If you answer "NO," you must proceed to Section VI - C. 

So say we all, this ___ day of ______ , 2010. 

Name: Name: 

Name: Name: 

Name: Name: 
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Name: Name: 

Name: Name: 

Name: Name: 

27 
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SECTION VI • C: NO UNANIMOUS SENTENCING RECOMMENDATION 

We, the jury, are unable to reach a unanimous sentencing recommendation 

either in favor of a sentence of life in prison without the possibility of release, or in favor 

of a death sentence. 

Count2 

YES ✓ 
NO ___ _ 

Count3 

YES ✓ 
NO ___ _ 

Instructions: If you answer "YES," you must sign here and proceed to Section 

VII. ~· 

So~a~his f:-i~f\ dayof A~ ,2010. 

S/Jury Foreperson 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal 
S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the. original signature has been 
filed under seal 
S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal 

S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal 
S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal 
S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal 

S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal 1 

S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal 
S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 

' Conference, the verdict form with the original signature has been 
filed under seal 

S/Juror 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 
filed under seal · · 

i S/Juror 
I In <:9mpliance with the Privacy Policy Adopted by the Judicial 

Conference, the verdict form with the original signature has been 
filed under seal 
S~u~ • 
In compliance with the Privacy Policy Adopted by the Judicial 
Conference, the verdict form with the original signature has been 

· · filed under seal 
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United States v. George Lecco 

No. 2:05-cr-00107 (S.D. W.Va.) 
Judge Presiding: The Hon. John T. Copenhaver, Jr. 

(Voir dire began April 5, 2010.) 
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United States v. Maurice Phillips 
No. 2:07-cr-00549-JCJ (E.D. Pa.) 

Judge Presiding:  The Hon. J. Curtis Joyner 
(Voir dire began January 4, 2010.) 
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	consequence of non-unanimity
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	2010 Lecco (S.D. W.Va.) excerpts final sentencing trial instruction
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